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SUBJECT 

 
Marketplaces:  marketplace sellers 

 
DIGEST 

 
This bill requires the terms and conditions of marketplaces, physical or electronic places 
where sellers offer services or goods for delivery in California, to meet specified 
requirements.  The bill requires marketplaces to effectively communicate with sellers its 
decision-making process with respect to termination, suspension, or the destruction of 
the seller’s goods.    
 

EXECUTIVE SUMMARY 
 
With the growth of mega-marketplaces, like Amazon, have come concerns about the 
influence the marketplaces have on competition and the greater economy.  The author 
brings the current measure forward in order “to promote equitable market competition 
in online e-commerce marketplaces.”  
 
The bill places a series of requirements on marketplaces, both on and off line.  Many of 
the requirements track with pending regulations of marketplaces in the European 
Union.  The bill provides that the terms and conditions of such marketplaces must meet 
certain requirements, such as being written in plain language and providing a 
description of the terms of specified practices.  Marketplaces are also required, pursuant 
to the bill, to provide written explanations for terminating sellers and to provide an 
opportunity for sellers to collect property before destroying it. Marketplaces must also 
require sellers to obtain liability insurance to cover customer claims.  
 
This bill is sponsored by Working Partnerships USA.  It is supported by various labor 
groups and business associations.  It is opposed by Amazon and various technology 
and business associations.  
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PROPOSED CHANGES TO THE LAW 

 
Existing law: 
 

1) Establishes the Unfair Competition Law (UCL) and therein defines “unfair 
competition” to mean and include any unlawful, unfair or fraudulent business 
act or practice and unfair, deceptive, untrue, or misleading advertising and any 
act prohibited by Chapter 1 (commencing with Section 17500) of Part 3 of 
Division 7 of the Business and Professions Code (False Advertising Law).  (Bus. 
& Prof. Code § 17200 et seq.) 
  

2) Provides that any person who engages, has engaged, or proposes to engage in 
unfair competition may be enjoined in any court of competent jurisdiction. The 
court may make such orders or judgments as may be necessary to prevent the 
use or employment by any person of any practice which constitutes unfair 
competition or as may be necessary to restore to any person in interest any 
money or property, real or personal, which may have been acquired by means of 
such unfair competition.  (Bus. & Prof. Code § 17203.)  
 

3) Establishes the Cartwright Act and therein prohibits unreasonable restraints on 
commerce.  (Bus. & Prof. Code § 16700 et seq.)  The act defines a “trust” as a 
combination of capital, skill, or acts by two or more persons for specified 
purposes, including to create and carry out restrictions in trade or commerce and 
to prevent competition in the sale or purchase of merchandise or commodities.  
(Bus. & Prof. Code § 16720.) 

 
This bill:  
 

1) Defines “marketplace” as a physical or electronic place, including, but not 
limited to, a store, booth, internet website, catalog, television or radio broadcast, 
or a dedicated sales software application, where a marketplace seller sells or 
offers for sale services or tangible personal property for delivery in this state, 
regardless of whether the tangible personal property or the marketplace has a 
physical presence in the state. 
 

2) Defines “marketplace seller” to mean a California resident who has an agreement 
with a marketplace and makes retail sales of services or tangible personal 
property through a marketplace owned, operated, or controlled by that 
marketplace. 
 

3) Requires every marketplace to ensure that their terms and conditions regarding 
commercial relationships with marketplace sellers meet all of a series of specified 
requirements, including that they are in plain language, easily available online, 
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include guidelines for certain processes, and details about ranking or preferential 
placement.   
 

4) Requires a marketplace, if it decides to suspend or terminate a marketplace 
seller, to provide the seller, without undue delay, with a written statement of 
reasons for that decision. The written statement of reasons shall refer to the 
specific facts and circumstances that led to the decision and the terms or 
conditions that permit the suspension or termination.  
 

5) Prohibits a marketplace from destroying products in its possession that are the 
property of a marketplace seller without offering the marketplace seller a 
reasonable opportunity to retrieve the marketplace seller’s property.  
 

6) Requires a marketplace to require marketplace sellers to purchase and maintain 
liability insurance to cover claims by customers related to the services or tangible 
personal property sold by the marketplace seller through the marketplace. A 
marketplace shall disclose the requirement in its terms and conditions consistent 
with subdivision (a) and shall establish reasonable and effective policies and 
practices to ensure that the requirement remains in effect. 

 
COMMENTS 

 
1. California’s commitment to fair and unrestrained competition 

 
The Legislature has long considered consumer protection and protection of competitive 
markets to be a matter of high importance.  State law is replete with statutes aimed at 
protecting California consumers and businesses from unfair, dishonest, or harmful 
market practices.   
 
For example, California’s Unfair Practices Act has protected California consumers from 
“unlawful, unfair or fraudulent business act[s] or practice[s]” for over 70 years.  (Bus. & 
Prof. Code § 17200.)  In addition, the Cartwright Act prohibits anti-competitive activity.  
It generally mirrors the Sherman and Clayton Acts, the federal antitrust laws.  The 
Cartwright Act prohibits any agreements among competitors to restrain trade, fix prices 
or production, or reduce competition.   
 

2. Ensuring fair competition in marketplaces 
 
Given the wide market reach and domination by marketplaces such as Amazon, 
concerns have been raised about the impact these entities have had on competition and 
fair business practices.    
 
As the author asserts, sellers rely heavily on their relationship with these marketplaces 
for their ability to reach customers and ultimately to succeed.  As the saying goes, with 
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great power comes great responsibility.  The author argues: “With such a large footprint 
in the retail space, e-commerce marketplaces have a responsibility to ensure that third-
party sellers know and understand the policies that govern their contractual 
relationship prior to selling on the marketplace platform.” 
 
This bill addresses this issue by requiring that the terms and conditions regarding these 
relationships are drafted in plain language and are easily accessible for marketplace 
sellers.  The bill also requires additional information to be provided to address what the 
author believes are transparency issues:  “transparency does not always exist, and many 
third party sellers are left in the dark about how disputes about their funds will be 
handled or how to resolve complaints with the platform.”  
 
The bill requires marketplaces to detail how decisions to retain or to refuse to turn over 
funds that belong to marketplace sellers are made pending investigation or resolution 
of disputes between the marketplace and its sellers.  It must further lay out the grounds 
for suspending or terminating a seller from the marketplace altogether.  A decision that 
could have dire consequences for the seller.  And if the marketplace ultimately decides 
to suspend or terminate the seller, it must promptly provide a written statement of 
reasons for that decision, with specific facts and circumstances.  
 
The author states:  
 

AB 1790 will help level the playing field for small businesses by requiring online 
e-commerce marketplaces to provide clear and specific information about their 
terms and policies, make that information available online to the businesses that 
use their platform to sell goods, and set objective grounds for disputes about the 
disbursement of funds from the third-party sales that are in the platform’s 
possession.  
 
These disclosures will help give third-party sellers the information they need to 
make decisions about the e-commerce marketplaces they use and ensure that 
they know the rules of engagement before contracting with a specific 
marketplace platform. 

 
A coalition of groups in opposition, including TechNet and the California Chamber of 
Commerce argue against these provisions: 
 

The amendment to (a)(3) would require a marketplace to include in an agreement 
“the objective grounds for suspending or terminating a marketplace  seller.” 
Additionally the new language included in (b) would require a marketplace to 
provide a written statement with “specific facts and circumstances” for each seller 
suspension or termination. Marketplaces need to retain the flexibility to act quickly 
and protect customers and other sellers from fraud, abuse, and spammers on their 
sites. These provisions would lead to more gaming by bad actors, as it would 
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require a marketplace to explain exactly why the seller has been terminated, giving 
bad actors a roadmap for avoiding detection in the future. 

 
This clarity in the rules of these massive marketplaces are critical for sellers. A recent 
article in Wired illustrates this reality, with a focus on Amazon’s marketplace: 
 

For sellers, Amazon is a quasi-state. They rely on its infrastructure — its 
warehouses, shipping network, financial systems, and portal to millions of 
customers — and pay taxes in the form of fees. They also live in terror of its rules, 
which often change and are harshly enforced. . . .  
 
Sellers are more worried about a case being opened on Amazon than in actual court, 
says Dave Bryant, an Amazon seller and blogger. Amazon’s judgment is swifter and 
less predictable, and now that the company controls nearly half of the online retail 
market in the US, its rulings can instantly determine the success or failure of your 
business, he says. “Amazon is the judge, the jury, and the executioner.” 
 
Amazon is far from the only tech company that, having annexed a vast sphere of 
human activity, finds itself in the position of having to govern it. But Amazon is the 
only platform that has a $175 billion prize pool tempting people to game it, and the 
company must constantly implement new rules and penalties, which in turn, 
become tools for new abuses, which require yet more rules to police. The evolution 
of its moderation system has been hyper-charged. While Mark Zuckerberg mused 
recently that Facebook might need an analog to the Supreme Court to adjudicate 
disputes and hear appeals, Amazon already has something like a judicial system — 
one that is secretive, volatile, and often terrifying. 
 
Amazon’s judgments are so severe that its own rules have become the ultimate 
weapon in the constant warfare of Marketplace.1  

 
In order to level the playing field and ensure that the rules are clear, the terms and 
conditions must also describe how ranking can be influenced or how preferential 
treatment is given within the marketplace, and the effects of such ranking and 
preferential treatment.  The bill defines “ranking” as the relative  prominence given to 
the tangible personal property or services offered to consumers through a marketplace, 
as organized or communicated to those consumers by the marketplace, irrespective of 
the technological means used for that organization or communication. 
 

                                                 
1 Bruce Sterling, Gaming the Amazon marketplace (December 20, 2018) Wired, 

https://www.wired.com/beyond-the-beyond/2018/12/gaming-amazon-marketplace/ [as of Jun. 29, 

2019].  

https://www.wired.com/beyond-the-beyond/2018/12/gaming-amazon-marketplace/


AB 1790 (Wicks) 
Page 6 of 8  
 

 

The California Grocers Association writes in support that the bill represents “a modest 
but important first-step toward ensuring a more level playing field for small 
businesspeople and protecting consumers who use online sales platforms.” 
 
Amazon argues in opposition to these provisions:  
 

AB 1790 would also place stores offering marketplaces services at a competitive 
disadvantage by requiring disclosure of the factors influencing ranking or 
preferential placement of products.  See proposed § 1749.7(a)(4). Retailers have used 
marketing tactics such as strategic shelf placement, end cap promotions, and point 
of purchase displays for decades. The factors that go into these decisions are 
confidential to each retailer. AB 1790 would require that stores with marketplace 
services publish those confidential factors, yet would not impose a similar obligation 
on other retailers or online search engines when they engage in identical behavior.   
Physical retailers would not have to explain when and how they permit certain 
products to appear in preferred store locations, and search engines would not have 
to explain their algorithms. The bill makes no effort to justify this differential 
treatment. 

 
In order to address issues surrounding the destruction of sellers’ goods  held by 
marketplaces, the bill also requires the marketplace to provide sellers a reasonable 
opportunity to retrieve their merchandise before it can be destroyed. 
 
Writing in support, the United Food and Commercial Workers Union, Western States 
Council writes:   
 

AB 1790 proposes reforms consistent with reforms already enacted in Europe. These 
reforms are modest, simply ensuring that the terms and conditions for third-party 
sellers are clearly written and that third party sellers who have no realistic option to 
refuse to sell on Amazon have some baseline protections when the company seizes 
their inventory or money. 

 
The bill also provides that marketplaces need to require sellers to have liability 
insurances to cover customer claims. This provision was recently added to the bill and 
has raised some concerns with various parties.  In support of this requirement, the 
Online Merchants Guild writes:  
 

Amazon has repeatedly fended off litigation related to product quality and safety by 
arguing that, for a big and growing part of its business, it’s just a marketplace.  
There are buyers on one end and sellers on the other and Amazon connects them 
through a popular portal, facilitating the transaction with a sophisticated logistics 
system.   
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If Amazon isn’t liable when faulty products sold through its website cause personal 
injuries and property damage, customers are often left with no recourse.  That’s 
because it’s frequently impossible for consumers to figure out who manufactured 
the defective product and hold that party responsible.   
 
Therefore, for purposes of protecting consumers and legitimate third-party sellers it 
is necessary that online e-commerce marketplaces require third-party sellers to 
purchase and maintain liability insurance and that the online e-commerce 
marketplace enforce that requirement.  That is why the provisions in Section 
1749.7(d), which provides that online e-commerce marketplaces require third-party 
seller[s] to purchase and maintain liability insurance is needed and appropriate.  

 
Amazon strongly opposes this requirement: 
 

AB 1790 would impose an insurance mandate on sellers that stores cannot 
enforce. See proposed § 1749.7(d). There is not an effective means of monitoring 
whether a seller’s insurance is valid or remains valid during a seller’s tenure. 
Moreover, such a mandate would apply only to merchants selling through 
marketplaces; it would not impose such obligations on identically situated 
merchants who sell identical goods through physical stores or their own 
websites. Such a mandate would thus unfairly burden a form of distribution—
marketplace services operated by stores like Amazon—that gives small and 
medium sized businesses the greatest opportunity. 

 
This requirement, while not specifying a specific threshold, could impose a significant 
barrier for smaller or casual sellers.  On the other hand, consumers injured by a product 
are likely not concerned with the size of the seller.  A recent opinion out of the Third 
Circuit Court of Appeals illustrates the problems posed by Amazon’s model with 
seeking accountability in the event of injury and provides support for the contention 
that the marketplace should either be more diligent and transparent or accept more 
responsibility for injuries caused by products sold in its marketplace: 
 

Amazon contends that, just as every item offered at an auction house can be 
traced to a seller who may be amenable to suit, every item on Amazon's website 
can be traced to a third-party vendor. However, Amazon fails to account for the 
fact that under the Agreement, third-party vendors can communicate with the 
customer only through Amazon. This enables third-party vendors to conceal 
themselves from the customer, leaving customers injured by defective products 
with no direct recourse to the third-party vendor. There are numerous cases in 
which neither Amazon nor the party injured by a defective product, sold by 
Amazon.com, were able to locate the product's third-party vendor or 
manufacturer. 
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In this case, Amazon's Vice President of Marketing Business admitted that 
Amazon generally takes no precautions to ensure that third-party vendors are in 
good standing under the laws of the country in which their business is 
registered. In addition, Amazon had no vetting process in place to ensure, for 
example, that third-party vendors were amenable to legal process. After 
Oberdorf was injured by the defective collar, neither she nor Amazon was able to 
locate The Furry Gang. As a result, Amazon now stands as the only member of 
the marketing chain available to the injured plaintiff for redress. 

 
(Oberdorf v. Amazon.com Inc. (3rd Cir. 2019, No. 18-1041) 2019 U.S. App. LEXIS 19982, at 
*12-13.)  Ultimately, the court found that Amazon should be considered a seller and 
could be held directly liable.  (Id., at *22.) 
 

SUPPORT 

 
Working Partnerships USA (sponsor)  
California Conference of Machinists  
California Grocers Association 
California Teamsters Public Affairs Council 
Consumer Federation of California 
Engineers and Scientists of California, IFPTE Local 20, AFL-CIO 
Inlandboatmen’s Union of the Pacific 
Online Merchants Guild 
Professional and Technical Engineers, IFPTE Local 21, AFL-CIO 
UNITE-HERE, AFL-CIO 
United Food and Commercial Workers, Western States Council  
Utility Workers of America 

 
OPPOSITION 

 
Amazon 
California Chamber of Commerce 
CompTIA 
Internet Association  
TechNet 
 

 
PRIOR VOTES: 

 

Assembly Floor (Ayes 70, Noes 0) 
Assembly Privacy and Consumer Protection Committee (Ayes 9, Noes 0) 

************** 
 


